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i‘—— Freedom

Freedom of speech is

-A Look at I.abo

of Speech
: A. C. Tuchy. ]
a precious right. Without

it -al} of us would have to follow 3 party line determined
by people who think they know better. One of the glori-

ries of democracy is that ordi
nary people have generally
made the “right” decisions on
crucial matters, when once they
knew the issues involved.
Democracy has confidence in

its little people. Dictatorship
has not.

THIS DOES NOT MEAN,
however, that freedom of

speech is unlimited. We have
the right to say whatever we
please as long as we do not
injure other peopie. We have
no right, under free speech, to
ruin someone else’'s character.
Nor do we have the right to
deny other people their rights.
Nor could “treedom of speech”
be used as a cloak to advance
the viole.! overthrow of estab-
lished governmenls....,

The Wagner Act limited, al-
though it did not take away,
the employer's right o! free
speech. Employers could not
tell their workers that unions
were *bad” things. Nor could
they call union leaders ‘rack-
eteers” and Communists.

Employers, however, always
claimed that the Wagner Act
prevented them from explain-
ing their views on uniomism to
their employes. They ovbjected
to some things which the Na-
tional Labor Relations Board
prevented the:n {rom doing. For
example, under the Wagner
Act, the NLRB told employers
that they could not force em-
ployes 1o allend a meeting on
company uime and property to
hear an ant,umon talk  The
board arued tha' “conpulsion™
on woirKeis o attend such meet-
INgs wds an unreasonable ex-
tension ol the employer's right
to Iree speech

THE TAFT HARTLEY ACT
made some changes in this re-
gard. It gave employers the
right  to say anything they
pleased to workers as long as

they did not penalize wurkers

{for not following their advice.

Thus, under the Tafl Hartley
Act an employer could tell his
workers that they did not need
a union. But if he réfused pro-
motions to workers who signed
with the union, {n spite of his
talk. he would be guilty of an
unfair labor practice.

The National Labor Relations
Board recently interpreted for
the first time w hat the employ-
er could and could not do under
this provision. It ruled that an
employ er could require his em-
ployes to attend a meeting and
listen to antiunion speeches.

A A R T R

FUR

Our New
AIR CON

732 Lake Avenue

STORAGE

FUR STORAGE VAULT

CROSBY-FRISIAN FUR CO.

I I T T

] This decision completely rever-
. ses the practice under the Wag-
ner Act.

Trade unions most likely will ’
! find this board dcision unpal-
atable. But their argument
will net be against the board,
but, against the Taft-Hartley
Act. It is most difficult to de-
termjne when an employer is
penalizing his employes for
their wunion activity. Many
stores, warehouses, and small
enterprises, are not organized
because the employes are
alraid. They sense that the
first step made by anyone to
bring in a union will mean un-
employment. Unions know that
it is difficult to prove that this
“fear” has any foundation in
reality. .

THE FREE SPEECH section
of the act, in spite of these
fears by some trade unionists,
may benefit trade unions, in
the view of other trade union
leaders.

As one experienced
,union leader put it:

“You can always depend on
the employer to say the wrong
thing.

“He'll get us more votes than
anything we couid have sald."”

It may nol be injurious to
trade unions to permit employ-
ers to {reely express their opin-
fons. The harmfu] nature of
these statements will depend on
circumstance In some cases
employer statements may make
more limorous workers afrald
to sign up with the union  In
other  cases such slatements
may be the very things which
assure the union of victory.

Compelling workers ‘awfully
to attend anti-union meetings
may prove 10 be no unmixed
blessing for employers. The
fact that one emplover found
ft us~ful, does not mean that it
wiil help all employers.

Many workers will resent
. such compulsion. Anyway. fore
] ing employes lo listen to anti-
unjon speeches was nol uncom-
| mon under the Wagner Act.
' Some employers frequently had
} recourse to public address sys-

tems within their plant or busi-
ness to get their message
across to the employes.

Only time will tell how much
or how little free speech for
employers  helps  or {njures
trade unions. Only further in-
terpretation by the NLRB will
determine how employer “free
speech”™ must further be (e
stricted. If at all.
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tional for the State of New Jer-
sey to reimburse Catholic par
ents for the bus fares their chil-,
|dren paid riding to parochial)
| schools. |
However, in the course of his|
majority opinton. Mr, Black took
occasfon to say that the Consti-|
tution does forbid “laws which
aid one religion. aid all religions,
or prefer one religion to another”
and all taxes which are levied “to
support any religious activities,
whatever they may be called. or
whatever form they may adopt
to teach or practice religion.”
‘ On March 8 of the year 1948,
‘ the Supreme Court of the United
States, Mr. Justice Black again
' reading the decision, declared by
' a vote of eight to one that it was
unconstitutional for the school
board of Champaign, Illtnols. to
. allow its public-school premises
< to be used by the. local Council
. on Religion te give religious|
| teaching on “released time ™ Mr.
Black's grounds for the decision
were the double prohibition;
which he had said in the Neu.‘
Jersey bus decision the Consty |
- tutlon lays on the States.

t
NOW MORE THAN two mll‘
Yon c¢hlldren n public schools‘
"in three thousand communities
In forty six States have been re
, celving religious instruction in’
 one form or another of released-,

time.
Thg vast majority of these

The McCollum case
has startled the nation.
Here is an expert an-
alysis of its legal his-

tory by ,

Fr. Parsons, §.J.

leaders

blow to a rather new fnstijtution
which was f{lourishing all over
the country and gave promisc of
contributing a real good to the
nation. It was widely noted that
the case had been brought hy a
lady In Champaign who siyles
herself an atheist.

To most people the case had
all the earmarks of a first class
mystery Where in the Const)
tution, It was widely asked. does
it say that such *“ald’ 10 religlon

Is forbldden by it” How did a
big majority of the Supreme
Court arrive at such a conclu-
sion”

Let us therefore, take it as a
mysiery story and do a little de-
tecine work on 1t et us go
back thiough the ocnurse nof
events and see how this came
about

The first (.ue we get i3 that
Mr Black in both of hs decisions.,
orie favorable one adverse. to
religion, alleged In support of his
position the First Amendment to
the U S Constitution What
then does this Amendmen! say”
[t <avs “Congress shhll make
nn law gespeating an estahlish
ment of religion o prohibiting
the free exerase theren{ ™ Ard
this 1s a!ll it says as far as re
ligion gnes

WHAT, THEN, does the Farst
Amendment mean” To find that
out we should have :n go bhark
through what s cailed its legis

lative history ‘the form 1t had
when it was fi:s' introduced. the
debates ihat tonn puare on b ine
amerndments 0t underaent  tae
firal {0~ 50 ook as agreed ypan
by ho'h Houses nof Coungress

That 1s a long stary
no room for 1t here | have told
that story elsewhere an The
First Freedom!, but | can briefly
summarize 1.

From all the histarxal evi
dence available, this much is cer
tain The Amendment in the

and there s

No Religion in the Schools? T o
|U.S. Court Decision on Schools
Called First-Class Mystery' -

(This ' important article was written by the Rev. Wilfrid
Parsons, S.J., noved scholar of Georgetown University, for the
May issue of THE SIGN, a national Catholic magazne. THE
SIGN editors have graclously consented to the publication of

On February 10 of the year 1947, the Supreme Court of
the United States, Mr. Justice Black reading the decision,
declared by a vote of five to four that it was not unconstitu-

-

First Amendment, as he Inter
prets it, binds the States as well
as the Federal Government. You
see how the noose is tightening.

But  suppose the Fourteenth
Amendment did “pass en” the
First Amendment to the States,
It cannot pass on anything ex.

FATHER PARSONS
. does detectlve work

minds of those who introduced
11, of those who voled for it in
Congress, and ol those who ratl-
fled it {n the States. meant just
two things. the Federal Congress
shall have no power to favor by
law one religion over anather
and it shall have no power lo
impose any one religlon on a
man’s conscience.

In other words. it meant equal
1y of all rellgions betore the
law. and liberty of all men's
conscliences befure the law. There
can be nuv historical doubt what.
ever that this I8 what it means.

Perhaps the Uest single au.
thority we can produce for this

.1s James Madison himself, the
'chUdren are Protestants. Thelir

. parents  and religious
~were stupefied by this sudden

man who first introduced it and
saw it through all the six or
seven amendments it underwent
before tts wording was entirely
satisfactory,

During the debate Madison said
that he apprehended the mean.
ing of the words tae be “that Con.
Rgress shouid “nol establish a re

ligion, and entorce the legal ob

servation of 1t by law. nor com.
pel men to worship God tn any

manner contrary to thelr consci-| g=

ence " Nothing could be clearer
than that, could 117

BUT THIS ONLY deepens
the mystery. The Amendment
as it stands, whatever it
means, obviously put a re-
stimint only on
Congress; jt leaves the Niates
free to do what they liked
about establishing a church,
An a matter of fact, serveral of
-the Siates had an established
church then, and soms of them
continued to have ane for many
Years after. It was clearly un-
derstood that the First Amend.
ment bound only the lederal
Lrovernment. How, then, does
Mr. Black say that it hinds the

States and even local school
boards?

The  ue tag this fies tne fact
that 1n 1868 as an 4!« -ath of
the Civil War and ‘o ~sleguard
the rights of the oo ws the!
nation adopted the . uteenth
Amendment whuh il that no
State shall “deprive o . person

of life_ Jiberty or propeity with

out due process ol laa
Begunning in 1930 ehviy -three
years after it was adopted, the
Suprene Coatt as dec medd that
thie mieans that 4 e ev'ranis
Anieh the flrs 1ee A s ondo,ents
la.d on the Feds ai voene rment
were  henceln:vh Al o the
States as_weil 1aug™ 1" 15 wer
tain that notring  sas {urther
from the mide of those who

proposed the A'nendment, voted
for 1t. and ratified

Mr. Black. in both of his de
cisions. calmly assumes that the

TANDARD

the VFedersl

. be passed

cept what Is in i, And we have
seen that all that is in It is that
Congress shall it -establish any
one chiurch or make any one kind
of worship obligatory.

How then does Mr. Black say
that Congress (and therefore the
States ) may not, by virtue of the
First and Fourteenth Amend-
ments, gilve “ajd” to rveligious
bodies, even though it preserves
the principle of equality which
the First Amendment so clearly
enjoins?

The clue to this part of the
mystery lies far afield. Mr. Black,
and those who think with him,
say that what the First Amend.
ment really means is that in the
United States there shall be sep-
aration of church and state.

This ts something else again,
There is no mentlon in the Fed-
eral Constitution, or in any of the
State Constitutions (except ironic-
ally, Utah) of compulsoty sep-
arallon of church and state. Yet
now the Supreme Court says
that, for purposes of the law, the
First Amendment and separation
of church and state are inter
changeable concepis.

There was, belore the New
Jersey bus case, ne legal or cqn
stitutional warrant for holding
that this is so. It suddenly pops
up there, In a paragraph of Mr.
Black's decislon, as | noted above,
in which separation of church
and state {§ sald to forbid all
kinds of “ald” to réligion. How
did that come about?

WE FIND the clue 1o this,
, strangely enough, In the two dis-
, sents which were written against
¢ the dectsion in the bus case, one
y by Justice Rutledge and the
other by Justice Jackson.

Mr. Rutledge’s opinion was a
historical disquisition on Madi
son's and Jefferson’s fight in Vir.
ginia against the former Church
of England, some six years be-
fore the First Amendment was
adopted.

Out of this pre-history of the

to beliewe that the philosophical
and religious notions of the two
greal Virginia statesmen are the
key to the real meaning of the
, Federal Amendment. What is
that meaning? No state “aid”
| shall be given to any form of
religious worship.

|
|
|
l

FUSTICE REED
... bases hia thinking on history

tWe have seen Already, of
course, {hat whatever Madison's
private opinlons might have
been. this was not what the
iAme-\dmem he later introduced
in Congress meant. after {t had
1gonr through the legisiative and
ratifying process !

Mt Jackson. in his opinion
added another little point 1t
tle, but of tremendous {mport
ance. He said tha! what g for
bidden is both direct and indirect
ald. .

We see now that this set the
stage perfectly for the Cham-
‘paign released-tirne case. Hith-
erto, no mention was made of
separation of religion from the
schools. bul only of the satate
laxing power {rom religious wor-
ship.

Moregver. there was absolute
Iy no warrant for saying that
the noestablishment clause, no
matter what its meaning is, can
on to the States by.
the Fourteenth Amendrment, by,
the very nature of the case. That
clause was a prowision dividing
Federal from State powers, for-
Jidding the first to establish a
church and leaving the second
free. It was in no sense compar-
able to the other provisions of
the first tern Amendments. all of
which have to do with private
rights.

Consequently, fo make the
Champign decision stick, sev.
era] things had to be done
firut,

The no-establishment clause !
_had to be declared binding on
the States also; no-establish- !

ment hsd to be extended to
mean scparation of church '
and state; separatfon of church ‘
and stats had to be made to

First Amendment we are asked|

JUSTICE BLACK

++o brushes history aside
in two lines

mean no ald, direct or tndirect,
to religion.

None of these things had
ever been done before, but we
see now that the groundwork
for them had already been lald
in both the majority and min-
ority opinions In the New Jor
sey bus case.

In the Champaign, or MeCol-
lam, case, the whele thing
came dut In the opoen; the
statoments of the Justices In
the New Jorsey case were
given as the legal precedents
for their declsion now, though
thoso statements, on tho' Jus-
tices’ own showing, had no
warrant In coastitutional or
his’orlcal precedent,

| Conscquently, to reach the de-
cision, two hurdles had to be
crossed; the historical argument
{ had to be got out of the way,
and the First Amentment had:
.10 be extended to mean scpara-
tion In its new sense. {Counsel
. detending the Champaign school
‘poard, in-a 168.page briel, had
dellvered crushing blows to both
these two contentlons.)

The hurdles were easily cross-
ed, though the labor was dlyided.
Mr. Black, in his decision, brush.
ed the historical and constitu-
tional argument aside in less
than two lines, saying merely
that his interprotation of the no-
¢stablishment clause was the
true one. because he bad said it
j was in the New Jersey case.

I JUSTICE FRANKFURTER
supplied the other key in his con-
curring opinion. In this he by-
passed’ the First Amendment
completely, and in its place he
substituted what he called the
| "constitutional principle” of sep-
aration of church and state.

i Moreover, he declared that this
principle i{s an evolving concept
and added these ominous words:
the concept. he said, will be ™un-
folded as appeal |s made to the
principle from case to case.”
This new doctrine of an evolv-
ing principle very neatly dis-
poses of any historical or con-
stitutional argument about the
meaning of the First Amendment.
As each case comes up, the
Court will only have to decide
what is the present state of the
“constitutional principie” in H1a
current stage of evolution and
base {15 decision on that. Whal
that state was in 1789 or 1843,
or even 1840. is no concern of
[the Court, but only what the
“principle” means here and now.
This pragmatism has won its
final assault on our highest
court, and religion will be the
first subject of experimenta-
tion. It Is Iimportant that
American citfzens know what
Is going on, for it s not too

!
'
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Philippines and characteristio of]
his rocoghition of this fact are
the. following remarks in & ye
cent address: T
“Christianity has been ax itk
mate part of our lives, and wel
should be wungrateful to  denyfc
that Catholicism has rendexed aniie.

-|invaluable service to our peo?lo. grid
o | My

It is » scrvice we can never
get, because [tz effects are not}
only living and throbhing in us
but stand in every town as im..
perishable monuments of the
efficacy of the Cross and the
might of God, Catholiclsny has|In
taught us the beauty of humi)i
ity, the nobility of  mercy, the
divinity of forgiveness sad the
miraculous powers of faith.”
During the 1845 presidential
election campaign he stressed the :
“imperative mneed of fortitying Y .
our moral fibre” and he repeated |Iiberation -of ‘the: “Bhilip;
this plea in a recent address to|Februsry 15,148
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machinery also includs the schoo)
officers who allow chilgren to go
out to recelvo religlous educa.
tian? Does it include truant- offl-f
cers who supervise school at
tendance of parochiml-schoo! chile
dren, or state xchool boards
which approve thelr currioulum?
[b“;m not add tg this list, .éor
obvious reksons, but any reader AL !
can fill In for himself, O e
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late to raise 8 ory of slarm,
All members of the Court open-
ly expect n flood of cases In- "
volving separstion of church

and state, ;

The Champaign case, in fact,
ralses more questions than it
solves, as perhaps it was Intend.'
ed to do It will have been no-
ticed that the words “aid to re.
ltiglon™ have constantly come up
in this story.

What do they mean exactly?
I The Court never says. But Jus
_!ice Reed. in his lone dissent. bas-
‘ed Mis thinking on the historical
and constitutional aspects of the
First Amendment and naturally
reached a concluslon dlametric.,
ally opposite to that of the ma
jority which he termed “errone-
ous”’ :

He also did this service: he
sald that the “aid to religion™
that is forbidden by the Amend-
ment {8 a purposeful assistance
directly to the church itself or
to some religious group or or
ganization doing religious work
of such a character that it may
fairly be sald to be performing
ecclesiastical functions.”

He complements this by say-
ing that such forbidden ald does
not inciude “those incidentai ad-:
vantages that rel rious bodies, :
with other groups similarly situ--
ated, obtaln as a by-product of
organized society” and he lists|
tax exempticns, free bus trans-
portation. free textbooks, school
lunches, and the like.

As for Mr. Frankfurter's “con-
stitutional principle,” Mr. Reed
gives a long list of direct subsi-
dles to religlon which it has been
the practice of the Government
to grant, including Army and
Navy chapiains and divine wor.;
shlp on government propeﬂy.i

chaplains and prayer in both
Houses of Congress, and com-
pulsory chapel in the Naval and
Military Academlies on govern.
ment prernises.

Are these apge-old practices.
along with many newer ones,

é
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